SUPREME COURY OF ;E'LOR]])A
(Before a Refergffe)
CASE NO. S(17-i391
The Florida Bar File No. 2016-70,106 (11.J)

CTHEFLORIDABAR, oo

--Complainant, -

JONATHAN STEPHEN SCHWARTZ,

Respondent.
_/

REPORT OF REFEREF,
I.  SUMMARY OF PROCEEDINGS
Pursuant to Rule 3-7.6 of the Rules of Discipline and in accordance with the

under51gned’s appolntment as Referee to: conduct a hearmg on The FIor;da Bar‘s

_;;-,x_;-t .

Complamt versus Jonathan Stephen Schwartz as provrded for by the Rules

., 7 ,m”rtegulatrng “tlie Plorida ‘Bar, and pursuant to-the Order-of-the- Supreme Court of—-
Florrda testlmony and evidence was taken on April 4 and 18, 2018 The entire
record of proceedings in this matter constitute the record and will be transmitted to
the Supreme Court of Florida. |

The Florida Bar and Jonathan Stephen Schwartz [Respondent or Mr,

Schwartz] appeared with counsel of record at all stages of thrs proceedlng At the' C

ev1dent1ary hearmg, .The Florrda Bar called one W1tness Cnstlna Cabrera, who
initiated the complarnt with The Florrda Bar, and presented documentary exhibits

mcludmg a deposrtron transcript and exhibits used at a deposition. Respondent called
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as witnesses Jonathan S. Schwartz, Barry Wax - (expert witness), Jody Baker

McGuire (Mr. Schwartz’s associate), and ,Court Reporter Susan Mahmoud. The

Respondent introduced the affidavits of ’Susan Mahmoud, Court Interpreter Don

| :;Cerasmm and-Jody Baker Mchre as welﬁas transcrlpts and doeumentary e:x:thlts
This Referee carefully reviewed all ev1dege_e, Welghed' the. testimony of each
witness, and considered the arguments of c;eunsel.
iI. LEGAL STANDARD |
Both The Florida Bar and Respondenfizqgree The Florida -Bar must prove, by
clear and convineing evidence thaf Mr. Sch\i;artz violated the rules as alleged ir_l__ its

Complamt See Florlda Standards for. Impe sing Lawyer Sanetmns Section 13

Florzda Bar gt Neu 597 So.2d 266, 268 (Fla. - 992) (“In bar dlsclplme proceedmgs :

the referee must ﬁnd the evidence of the lawyer S m1sconduct proven by clear and -

convincing evidence.”). ““Clear and convincing’-" evidence is evidence that is precise,
e}kgpﬂlirc_it, lacking in confusion, and of such.wei§ht that it produces a firm belief or

~ conviction, without hesitation, about the matter in issue.” Fla. Std. J Instr. (CIVII)

40541,

(Fla. 1st DCA 1994) (“clear and convincing” evidence required to impose
discipline.); Sherburne v. School Board of Suwannee County, 455 So. 2d 1057, 1061
(Fla. 1st DCA 1984) (evidence offering nothmg “beyond supposmon” insufﬁc1ent

to sustain disciplinary charges).
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III. TESTIMONY AND EVIDENCE

This Referee makes the following findings of fact based upon the testimony |

and evidence presented by the parties during the evidentiary hearings. The Court

—earefully-considered the testlmony;der;leanor, andcredlblhtyof iﬁéifé\rﬁifﬁéééfés_; and

coﬁrnrsidered the content and context of all the exhibits.

A. Jonathan Schwartz

Jonathan Sch'w'artz was admitted to The Florida Bar m 1986. He has practiced
primarily as a criminal defense lawyer, and began his legal career as an Assistant
Public D_éfendgr in Miami-Dade County. His practice also includes mental health
and guardianship matters, traffic law, and limited civil l';tigation. He hhas

Qonti_nuouél"y. .‘invojlve'd rhimself and his law firm in pro bono matters. During his

ﬁ__;ll _re_gppns_ibﬂity for the conduct leading to those grievances, aﬁd did not in any-

way attempt to skirt or deflect his acceptance of responsibility in those matters.
T_his Referee found Mr. Schwartz to be forthright, honest, and cred_ibl.e

: hroughom every aspect of his testimony. Hé ariswer‘edr all-_éﬁéét.ions put to him,_ bgth

on direct or cross-examination, in an earnest, helpful, and clear manner, evincing

- neitherdiscomfort.nor distaste. He readily. understood the gravity of the proceedings, .

and expressed no animosity toward his accuser. He was resolute in offering detailed
facts demonstrating he had no intention of engaging in any unacceptable,
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inappropriate, or uﬁprofessional conduct. His entire conduct was to conduct a
Jegitimate and constitutionally allowable challenge to a questionable eyewitness

identification, after having first brought favorable evidence and witnesses to the

identified another person as possibly the actual perpetrator. |

Having carefully observed Mr. Schwartz throughouf these proceedings, and
evaluating the entirety of his testimony individually and 1n the context of the entire
case, this Referee finds as a matter of fact that Mr. Schwartz was forthright and
honcst: in his testimony and conduct. His testimony made clear rto the Referee ,_land

the Referee finds, that he acted without any purpose or intention to deceive. His

* conduct was not dishonest or fraudulent. He did not act in a deceitful manner. He

proceedings. He did not fail to apprise either the prosecutor or the witness of material

or relevant information.
To the contrary, this Referee finds as a matter of fact and law that Mr.

Schwartz made proper explanations and gave appropriate cautionary in_strudi@p?

- when utilizing the black and white defense-created line-ups during the deposition of

ﬁ——"——the Vlctim,GerdieTﬂllisma LI i n Ll ool e e e e

When questioned about the line-ups by the prosecutor during an off-the-
record conversation called by the proseéu_t_or, Mr. Schwartz di_recﬂy explained the
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origination and purpose of the defense-created line-ups, and identified the picture of

the alternate suspect in the line-ups.

His conduct and explanations corroborate that he acted in a good faith, honest

------------ o e—ffoﬁ_ tor test the witness’s-identification of the-defendant as the. perpetrator, affer

having filed a motion to suppress the police photographio line-up.

In State v. McWilliams, 817 So. 2d 1035 (Fla. 3d DCA 2002), the court clearly

-stated:

We note that although defense counsel is free to question
witnesses about the photographic line-up they viewed, he is not free to
present the witness with the photo line-up and conduct a new
identification proceeding. Accordingly, if the witness is handed the
photographic line-up and asked which photograph he or she selected,
the witness is free to review the exhibit in its entirety, including the
reverse side of the individual photographs, to determine which
photograph he or she initially selected. Id at 1037, n.1, (Emphams

added).

- There was no attempt by the Respondent to “create a mis_identiﬁcation” of his
client, and no attempt to have the witness re-do the ini;ial identiﬁcatjon she madeof
Respondent’s client using the state’s black and white copy of the color photo graphio
line-up. There is no way the witness’ deposit_ion- tesfiroony mvolviﬁg thesloppy

black and white photocopies that Responderit used to test an altema’te sus'p'eet

=i xdefense (defense created line-ups using-a black and white copyof“thephetog@ph;_o s
line-up” the witness had viewed) would have been useful for the defense aS the

prosecutor(s) seemed to fear.
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Until the state attorney starts providing in pretrial discovery color copies of

line-up photos, or brings the original documents to verify an identification of a

defendant from the initial color photographic lineups t0 a witness’ deposition for

o review by the witness; the defense a

at 1037, n. 1, with the use of black and white copies as shown to the witness in this

case.

Although everyone in this case should agree that substituting an alternate

suspect in the state’s exhibit is not the same as presenting the witness with the

-photograph lineup, the evidence is that the defense counsel in pretrial discovery -

were only supplied black and white photocopies of the state’s two photogfaphjc line-

ups, and black and white copies of those black and white copies- were what was

_offered to the deponent to see if she recognized someone others had identified as an

alt.?;pate suspect. |
Iﬁ an effort to “ésk which photograph he or she selected” as auowed by State
| 12 Willz’ams', the Respondent used a black and white copy of the state’s ﬁhqto graphic
line up and iquesti.oned thé witness who im'tially identified Responde‘:lltfs chentm

accordance with State v. Williams. He then used defense exhibits, with the alternate

ttomeyscano_n_lyfoﬂow Staz‘e v: Me Wil]iaﬁéi‘féf ]

~=—suspect’s-photo-(with two-different haitstyles) obviously“cut and pasted” over the =

circled photo of Respondent’s client.
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The Respondent made a messy (but cleatly not deceitful) effort to comply
with State v. Williams with only black and white copies of the state’s photographic

1ineups that the state had given him in discovery. The Respondent Ieft the state’s

'""'cop1es “agis”, w1th Lhe date and agnatures ofthe- depenent and the detective on his.

| defense created exhlblt after telhng her to “forget about what you did before.” (TFB

ex. 3). The circle around photo 5 remained; however, the witness herself was not
confused or misled by substitution of the alternate’ suspect’s photo when counsel
questioned her about “my exhibits.”

The prosecutor could have objected to further qoestioning regarding. th_e
defense created exhibtts, until a ruling on the matter by the juoge assigned. T he
Qroseeuto_l" chose not to after an opportunity to recess the deposition, and wisely

allowed the deposmon to move forward ona Frlday aftemoon S0 the cummal case -

could be concluded. This was the second time_(due to the witness’ becoming .‘111

 during the first deposition) that the witness had been scheduled for deposition. -

| rThe defense counsel are accused of “photoshopping” the statefs photographio
lineups which were copied in black and white and provided to the defense, but in

reality, the only purpose of substituting the alternate suspect identified by that

- suspect’s_former. girlfriend; a defense witness. made known-to. the- state%was_ A0

redirect the state’s attention to an alternate suspect, not to create misidentification

evidence_ in the case of State v. Woodson.
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Although the judge assigned could have resolved these matters through
hearings on the state’s motion for sanctions, defense counsel has been punished by

the lengthy and expensive procedures that th1s grlevance proceedmg hag entailed.

e The Respondent agrecs that next time he has a-case where there is-an altemate ST

suspect, he will clear a defense created photo exhibit involving misidentifications

and alternate suspects with the prosecutor or trial judge before proceeding to depose

an eye-witness.

The exhibits that the defense used, black and white photocopies of color

photos, proved largely useless at the deposition.

After defense counsel said to the witness to “forget about what you did before”

and “... to pick out the person; if you know, who was the one who robbed you, if

e;;hibits that Were copies of two photographic line ups in black and white, other than
to say “And the only person I can seelthat I remember that looked like him was the
ﬁrst one. ” (TFB Exhibit 1, p. 28, line 19.) |

The witness who adrmtted that at one time, she had been shown by an

mvestlgator “only’ one photo”, was a candid and credible witness of the events

~====related to the-robbery: (TEB-Exhibit 1, p.28. Line 6.) -
The defendant later pled to CTS and boot camp because Woodson picked up
another charge by tampering with his ankle monitor vielating terms of his pretrial
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release) on the armed robbery with a firearm, for which a minimum 10-year state

‘prison sentence applied.

S w1tness spoke, understood orread- Enghsh

on the Referee’s ﬁnomgs of facts in this matter. His acceptance of responsibility for

that prior conduct weighs favorably in support of his credibility and motivation.
Mr. Sohwartz testified he was the lead defense counsel in the case of State v.

Virgil Woodson, Circuit Case No, F13-012946 {(Miami-Dade County). His client was

a juvenile at the time of the alleged crime, and consistently professed his actual

innocence. Mr. Schwartz testified to an extensive investigation in the course of his

representation of Mr. Woodson, during which he uncovered credible evidence that

another person may have been the actual perpetiatt;r and that Mr. WoodSon might

B have been 1dent1ﬁed by an unconstitutionally suggestive pohoe photo hne—up

N Mr. Schwartz testified, ‘an_d the documentary evider_ice __re_ﬂects, that Mr.
Schwartz c_ompotted himself professionall_y.throughout the entirety of the eubjeot .
deposition.

_ The witness (Gerdie Tellisma) spoke Creole and required the use of a Creoie— '\

Enghsh Court Interpreter. There was no evidence presented at the hearmg that the

Throughout the deposition, Mr. Schwartz was respectful to the witness and alI

partlmpants 1ncludmg the prosecutor. The transcrlpt reflects that his ofﬁce provuied
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_aCreole interpreter for the deposition, and he made sure the witness was able to have |

counsel’s questions and her answers fully translated and that the Creole interpreter

had expenence w1th other cr1m1nal matters.

~“With assistance, Mr Sc‘twartz prepared defeﬁse—czeated paper photo line-ups

by taking a photocopy of the line-ups provided in dlseovery, and superimposing the
photograph of the alternate suspect (who had been identified as the perpetrator by
other witnesses disclosed to the prosecutlon) Knowing the actual photo line-ups
used by the police contained eolor photographs, Mr. Schwartz created the black and

White defense line-ups solely for the purpose of determining on that day artd time

whether the witness could identify the known alternate suspect as the perpetrator

As the deposition and exhibits demonstrated, the defense-created line-ups

_contained all the. 1nf0rmat10n on the or1g1na1 p011ce lme-ups Mr Schwartz dld not

1dent1fy, pomt to, or use any of that ex1st1ng mformatmn when questlonmg the

w1tness To the contrary, Mr. Schwartz clearly and spemﬂcally 1dentxf1ed the

defense-created hne-ups as “my EXhlblt Number Two” and directed the w1tness to

“forget about what you did before » (TFB Exhibit 1, p. 25). At thlS pomt in the

deposition, the prosecutor then interrupted Mr. Schwartz’s examination by
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reminding the witness about the police photo lineup and asking her if the lineup “was

in color or was it in black and white?” (TFB Exhibit 1, p. 26).2

Spomﬁcally referrmg to hlS defense- created 11ne-up that had been properly_

N markea by the Court Reporter and shown o the proseoutor in- the ordmary course of

the dep051t10n Mr Schwartz then stated to the witness: just ask you to look at it .

and just ask you to pick out the person, if you know, who was the one who robbed

you, if you can tell me.” (TFB Exhibit 1, p. 28).

The witness noted the photocopied black and white photo line-up was “so
black I can’t even remember him. And the only person I can see that I remember that

looked like him was the first one.” (TFB Exhibit 1, p. 28). The witness did not

‘identify the alternate suspect whose photograph had been cut and pasted with lines

| Stlﬂ VISlbIe onab blaok and whlte copy of the state 's photographlc hne-up, and the

.W;tnoss comment on the first picture “that looked like him” was inconsequential.

The witness explained she “could not saw his face because he had the hoo_d_onrhi‘s:
head.” (TFB Exhibit 1, p. 29. Line 3). She did not recall whether the initial photo
lineup she viewed was in black and white or color. (TFB Exh1b1t 1, p. 26, line 2).

The witness testified that “They show me only one picture”, and no_' attempt

* Even though the prosecutor’s interruptions appear designed on occasion to
influence the witness’s testimony, Mr. Schwartz responded professmnally at all

~ times a as he tried fo complete the deposition.
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Exhibit 1, page 28, line 6). Mr. Schwartz proceeded patiently and did not create the

uncomfortable atmosphere for the witness that was described by the prosecutor in

her complaint.

~ Mr. Schwariz then presented a dlfferent version of the de.feneemcreatea line~
up that the Court Reporter marked as Exhr‘olt Number Three (TFB EXhlblt 1 p. 29)
Before he showed the defense exhibit to the w1tness, the prosecutor asked for an off-

" the-record discussion with Mr. Schwartz. (IFB Exhibit 1, p. 29). During this break,
Mr, Schwartz explained to the prosecutor that he created both defense photo line-
ups, and that he inserted a photograph of the previously identified alternate suspect
ie place of the. defendant’s photograph. The Court fully credits Mr. Schwartz’e

testimony en this important point, especially considering- that the prosecufor’s

.. testimony. on this point appears to have been mtentronally vague, When she clauned___ B

to not recall whetlrer she participated in the off-the-record confere_nce as described
by defense counsel.

| Once back on the record, the prosecutor Obj ected to Mr Schwartz s use of the
defense-created line-ups in the presenee of the witness and wrth the Court Interpreter

translatmg into Creole. The prosecutor’s objection included what the Court finds to

'have been a clear IAS{TOCtoN by the prosecutorto-the- wrtness that- “Phete nurnber-4-~----- S

ﬁve is significantly different from the-photo-lineup that was prov1ded by the state

from the pohce officers and. it appears. ... that-at the bottom of Exhibit Two and
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Three, there’s a handwriting from the detective and from Ms. Tellisma where she
selected photo number five, so I think this is extremely misleading.” (TFB Exhibit

I, p. 30). After the prosecutor’s intended coaching of the witness, Mr, Schwartz was

able to show Exhibit Number Three fo the witness. When doiniz so; hé provided tiis
caveat: “look at them as if you’ve nevef seen them before ...” (TFB Exhibit 1, p.
31). Mr. Schwartz explained during his testimony that his intention was to make sﬁre
the witness understood this photo iine:up should not be confused with any police
- line-up or any photographs she had seen before. The witness was unable to identify
aty photos because “[t]he picture s too black.” (TFB Exhibit 1, p. 3 1)._\
- The prosecutor then stopped the deposition. As she left the. room, Mr

. Schwartz di_scontinﬁed_ the deposition until the prosecutor’s return, at which point he

S Q?;?QQ@@ded to qliestion_the.,Wi,tnﬁss_.,,a,baut__Ex}:libit Number F oufra;a_;phqtag;@py;qgggg_ e

of 1_:}1_e line-ups actually shown to the witness by the police, but the witness did not
recall ever seeing that particular line-up. (TFB Exhibit 1, P 32-_33)..

. Mr Schwartz testified that he has been actively i_r_lyqlved in gphpipal jgsﬁi_ce_a

cases and gducatiqnal programs throughout his entire career, and is well awa.re_..(_)__f

the cppsti‘_cutiona_l dangers inherent in mistaken eyewitness identifications. He haé

" ditended " proféssional “programs and has”been involved in “actual innocence”

ﬁrcsentatidns during whi'c‘h“lawyers are attuned to the importance of making good

- - faith, allowable challenges to questionable eyewitness identifications. He testified -
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that his experience with mistaken identification cases led him to understand that
experienced prosecutors were open to defense presentations of actual mistaken

identification cases, but that the prosecutor in this case was dismissive of'his efforts

~ tobring material evidence and witnesses to the prosecutor’s aftention concerning the
likelihood of another person as the actual perpetrator of the charged crime. Mr.
~ Schwartz also testified that he was sensitized to the importance of carefully pursuing
the possibility of a mistaken identification in this case because in his opinion, the
State Attorney’s Office had in the past prosecuted mistakenly-identified defendants.
The pfosecutor in this éase, as Mr. Schwartz explained during his’ testimony, was
allegedl’y responsible for prosecuting a factually inngcent man in a different case

based on highly questionable identification evidence.

he Vsp‘eciﬁcally distanced from the actual police 1ine~upé was a proper and rlegitima_tle
dgfg_pse ﬁmcﬁqn that was ncf:ither misieading nor intended to mislead the wi‘;nf?ls's.

. Mr Schwartz testified he was familiar with the goyerninfg:_cagezlaw A_oqftheﬂq.se of

, glefense techniques to challengé eyewitness identifications when. justified by the
.-s’p_e_ciﬁc _f?.CtS and circumstances of a true mistaken idénj:iﬁ_(_:at_ion _ca..s'ef That Iegal

" —authorlty according to Mr. Schwartz; inclided Sfafe v. M&Wiiﬁ@zﬁé_&,éifﬁ%ﬁ& 1036
(Fla __3d DCA 2002), and State v, Kuntsman, 643 So. 2d 1172 (Fla. 3d DCA 1994).

‘That-precedent, -as understood by Mr. Schwartz -from- his - own- research and
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experience and as corroborated by criminal defense educational programs such as

those sponsored by the Florida Associaticn of Criminal Defense Lawyers and the

National Assoclatron of Criminal Defense Lawyers allows. lawyers to utrhzem good

- farth pohce line- ups and to create therr own Irne ups- When needed to Lest the'
accuracy of witness identifications, The necessity of doing so in a case involving
actual evidence of another person being the actual perpetrator is constitutionally
paramount, according to Mr. Schwartz.

Mr. Schwartz testified that he was shocked to become the subject of a Motion
for Sanctions filed by the prosecutor one month after the deposition had concluded
The _prosecutor’s sanctrons motion claimed Mr. Schwartz had acted to rmslead the |
Wrtness atthe deposrtron When it became apparent that the prosecutor had expressed

--eff-—-u——f;—;--persenal animus-against-him, Mr, -Schwartz reassrgned responsrbrhty for the. casefo ..
Jody Baker McGuire, hrs law ﬁrm associate who had been working on the case
alongsrde h1m Mr. Schwartz’s decision to take himself out of the actlve defense of :
hlS chent proved to be an effective one, as Ms. McGuire was able to obtarn a “Boot
Camp” resolutron for the client in his three_pending_cases when the prosecutor had
prevmusly msrsted to Mr. Schwartz that. she would only enter into a plea agreement

calhng fora lengthy prrson sentence for his client, Who had beén a Juvemle at the"" |

time of the charged crime,
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As part of the plea resolution of the underlying case, Mr. Schwartz explained,

the prosecutor affirmatively and voluntarily withdrew the Motion for Sanctions

when the presiding judge inquired as to setting a hearing on the prosecution’s

 motion. Mr. Schwartz was surprised when the prosecitor fled fhe sarne misconduct
claim against him with The Florida Bar. Her complaint came at atime when she Wgs
allegedly responsible for prosecuting é factually iﬁnocent defendant in another case,
and was leaving the State Attorney’s Office for private practicg:. As Mr. Schwartz
explained, the prbsecutor’s sworn complaint conte;ined factual accusations of M.
Schwartz acting disfespectﬁllly and unprofessionally during the;,d‘eposition. bgt.ngt
rgﬂeﬁ:fed in the transcript. Not only did Mr. Schwartz testify that hé ciid not act
, improperly as the prosecﬁto; cIaiméd in her coﬁplaint, but thé_ transcript. of _the

_<_Qg—:po_si-tion-f—and;-—'-theol:ivé.--testimony ‘of the-court reporter-support the Respondent’s. . "7

vgrsion of events.

Mr S_qhwart_z further testified he was humbled by having to resPOI;d to thg
Q_qrip;jla@njt_that resulted in these disciplinary proceedings. It put much _Ag_)f :_ hlS
p;gfc?g;i_opal life on hold during the. lengthy grievance process (;111;9 2{},_2015 to

| May, 2018). Although Mr. Schwartz did not believe he a_;:ted_ in_“gny..i;mproperigf

 unprofessional way during the deposiion, Mr. Sciwartz candidly offeed that b~
Wé;ﬁl’d never again utilize that form of defense-created line-ups without pre_'clearing
theteehmque with a- prosecutor;---Wh_ile-he understq’odfthqt--.l_ﬁ:s defen:sejcrrea_ted. SR
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exhibits were not intended to mislead anyone, he acknowledged that the fact that a

- prosecutor claimed his conduct was unprofessional has made him very careful when

pursuing subsequent misidentification challenges e

B. Jodv Baker McGuire

Ms. Baker McGuire is an associate with Mr. Schwartz’s law firm. She worked
on the underlying criminal case with Mr. Schwartz, and took over lead
responsibilities when the prosecutor .began to show what she deemed personal
animosity against Mr. Schwartz. Both she and Mr. Schwartz were concerned their
cl_ieht could not receive fair treatment by the prosecutor who appeared to dislike Mr.
Schwartz She ultimately resolved the client’s three pendmg cases with a favorable
“Boot Camp” resolutlon She beheved the case dlsposmon was due to the significant

___l_lkehhood.,.that., the identification of her client as;the-perpetra_tolj ‘was weak and that

other witnesses had identified another person as the actual perpetrator, all of Which

was developed through careful and attentive efforts to demonstrate that the v1ct1m s |

pohce hne-up 1dent1ﬁcat10n ‘was unconstitutionally suggestlve |

- Ms. McGulre testified that she worked with Mr. Schwartz to develop the
defense-created exhibits. She never thought the defense eXhlbltS were in thlS case
black_ and white copies of copies represented a forged or fraudulent alteration of the

actual police photographic line-ups. She did ‘not observe Mr. Schwartz at the

Page 17 of 29




deposition act in any manner to mislead the victim-witness. Throughout the
deposition, as Ms. McGuire explamed Mr. Schwartz made a significant effort to

identify the line-ups as defense exhlblts that were to be looked at mdependently of

“any police line-up. Mr. Schwartz acted 'pr’ofessiona_ﬂy during the deposition, and

never rushed the witness or attempted to hide the line-up exhibits from the
prosecutor. She noted no change in atmosphere at the deposition after the prosecutor
was coﬁeeted when she attempted to interrupt the Respondent’s examination of the
witness.

| The victim-witness did not appear to have been misled or te,ken’advantage .ef._‘
by Mr. Schwart‘z.Nor did Ms. McGuire observe the proeeeutor having trouble se’eing

or examining the defeﬁse-cfeated line-ups. Ms McGuire alse conﬁimed thet Mr

f--fSehwartzz explained to the prosecutor...during,,an.off,-the—recglid:,GQQYE?I,S@,'@QQH?h@?_bﬁ SRR

had created tile defense line-ups from a copy of the police Ii_ne_-ups, and had

eebstifuted the alternate suspect’s picture in place of the defendapt’s phetograph.
When she ﬁnally worked out a resolution of the case with the prosecutor Ms

McGu1re understood the prosecutor’s sanctloes motion agamst Mr. Schwartz would

be Wifhdfawn_by the prosecutor, At the hearing on the client’s change of plea, the

prosecutor affirmatively withdrew he sanctions motion when' the presiding judge

asked about the prosecutor’s intention to schedule a hearing on the matter.

-C. - Court Reporter Susan Mahmoud
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Susan Mahmoud, the Court Reporter for the Tellisma depoeition testified that

she observed no unprofessronal conduct by Mr. Schwartz during the deposition. Mr.

Schwartz Z was respectful to the W1tness d1d not appear fo mlslead the. W1tness and

never attempted to hide exhibits from the prosecut01 Ms Mahmoud even explamed

that she marked the defense exhibits in full view of the prosecutor, and was corifident

the prosecutor could see and examine the exhibits before they were shown to the :
witness. When asked about the prosecutor’s claims that Mr. Schwartz, attempted to
- rush through the exhibits so the prosecutor would not have a chance to see the

exhibits, Ms. Mahmoud flatly denied anything like that occurred. As she explaiﬁed

the deposmon took place in. the prosecutor’s very small ofﬁce and all partlc1pants

were 31tuated so close to one another that it was 1mposs:1ble for anyone to hrde

exh1b1ts from anyone else, Ms. Mahmoud never saw the prosecutor makmg “han d, o

srgnal’ Obj ections in lieu of obj ecting on the record. Ms. Mahmoud also testified that
the prosecutor § representation at the concltision of the deposrtron that Mr Schwartz
qulckly Ieﬁ the deposition and prevented her trom asking quest1ons was mcorrect
and that the deposmon ended normally. She testlﬁed to being surprised as she was
packmg up at the conclusion of the deposmon when the prosecutor asked her to 80
back on the record after Mr. Schwartz had left to say that Mr. Schwartz had
prevented the prosecutor from askmg questions. The prosecutor s statement was

untrue, accordmg to Ms.. Mahmoud -The Court Reporter did not have any spe(:lal
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relationship with Mr, Schwartz, and believed the Tellisma deposition was the first

time she had reported for Mr. Schwartz.

D. Bar Wax.

‘Barry Wax, a highly credentialed and experienced b}imiﬁél defense lawyer,
testified as an expert witness. This Referee finds that Mr. Wax was propetly
. considered as an expert on matters forming the subject of his t;::stiinony. Mr.:Wax
provided compelling evidence that Mr. Schwartz acted consistent with Florida case
law and professional obligations when uéing the defense-created line-ups during the
deposition. Mr. Wax explained that tﬁe defense-created line-ups were n;)t inherently
;Iilislegding, and were not employed in a misleading manner. He further testified that‘
_effective crifninal défense Iawyers‘must bé creative when challehging potentiélly
- -mistaken Victim- identification. Not onlyiwc:)uldr it constitute ineffective.assistance-of
p_ounsel for Mr. Schwartz to have not challenged the accuracy of th¢ viotirnfs photo
id@nﬁiﬁcation of the defendant, but alsé the pretrial motion to suppress was ;a rf?ady
indicatpr that the police line-up was constitutionally suspect._‘Th.e process used.b;)f
- Mr. ‘Schwartz in preéenting the witness with the defensg,—created line-ups aftémptcd
to avoid any misleading or misperception of the witness.

E. Cristina Cabrera

~ Cristina Cabrera, the complaining witness and former Assistant State
- Attorney, presented the most troubling testimony. As-this-Court carefully examined
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her testimbny and demeanor during the hearing, it became apparent that her version

of the events during the Tellisma deposition was not supported by objective

evidence. As an experienced prosecutor, Ms. Cabrera is well-versed in makinga

 record of objections during a deposition. So her testimony and sworn accusationss in
her complaint that she used “hand signals” to inform Mr. Schwartz that she wanted
" him to stop or slow dowﬁ or otherwise change his conduct is outweigﬁed by more
credible testimony otherwise and the witness’ frank (and often unwavering)
responses to Respondent’s qﬁestions. Nor does this Court credit Ms. Cabrera’s
testimony that she was unable to seé the exhibits or make objections due to Ml
Schwart_z’s deposition conduct. To the contrary, the Court finds that the entirety of
-thepvic.ience shows that Ms. Cabrera was both awaré of the defgn;;e—created photo
: -_line-upS and-informed -bfdefense counsel that the line-ups had been ,.creatéd_-_ by‘,thf’
d@fense substituting the alternate suspect in piaée of the defendant’_;c; photo. Ms.
;(:Z‘:.abrera_ was nét mislc}d by the defense examination, and there Was 1o Iikglihoo_d the
witness was misled. The Court finds Ms. Cabrera’s testimony evasive, mcon_crlu‘sivle,
and did not establish the relevant facts with any de.greé of certéinty. .

This Court is equally troubled by the prosecutor’s withdrawal of the motion
for sanctions after the Circuit Judge had taken jurisdiction of the very ma[ftréiﬁfhat |
formed the basis of the proseéutor’s lat'er~ﬁled Bar complaint. The prosecutor’s
Vo_}unt—ary—--remeval of Circuit -Court jurisdictien over this very same rcomrplaint
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appeats to have been motivated by an infention to move the complaint from one

Jurisdiction familiar with similar cases to a forum less likely to promptly and

efficiently resolve the matter by instituting _grievance proceedings that can be more

Iengthy and oostly to an offending IaWyer.

IV. THE FLORIDA BAR DID NOT PROVE ITS ALLEGATIONS BY
CLEAR AND CONVINCING EVIDENCE

The Bar's Complaint against Mr. Schwartz alleges his use of the photographic
line-ups during the deposition of Gerdie Tellisma constituted an act contrary to
honesty and jostice and/or conduct involving dishonesty; fraud, deceit, or
misroproséntaﬁon. R. Regulating Fla. Bar 3-4.3, 4-8.4(c). As explained in the

definitions to the Rule, a violation of Rule 4-8.4(c) requires p'roof of “a purpose to

- deceive and not merely neghgent mmrepresentatlon or fa1lu1e to apprlse another of

‘relevant mformatmn ” “In order to ﬁnd that an attomey acted Wlth dlshonesty,

misrepresentation, deceit, or fraud, tho Bar must show the neoessary ele‘mehf'of
intent.” The Flofida Bar. V. Forrester_‘, 818 So. 2d 477, 483 (Fla. 2002).‘: That proof
must ‘oo by clear and convincing evidence. The Florida Bar v. Cramer, 643 So. 2d
1069, 1070 (Fla. 1994). |

- Based on the entirety of the evidence, this Court finds the Bar’s proof did not

estabhsh that Respondent acted with any purpose or intent to deceive durmg the

course of his handling the Tellisma deposition. The defense-created line-ups are not,
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in and of themselves, 'misleading, fraudulent, deceitful, or misrepresentations, and

were not contrary to honesty or justice. Nor was the manner of use of the defense-

created line-ups capable of mlsleadlng the w1tnesses To. thecontraryﬁheewdence B

demonstrated that Mr. Schwartz’s had only black and white photocopies of the
state’s evidence to work with, and the use of the defense line-up substituting the
alternate suspect previously disclosed to the state was consistent with honesty and
Justice. The Respondent properly and carefully identified the exhibits as defense
exilibits without the slightest misrepresentation. Moreover, his affirmative act of
expleining to the prosecutor his creation of the line-ups and his inclusion of the_
| altemate suspect in place of the defendant underscored his purpose and mtent to act
honestly and with mtegrlty
e The Florida Bar conceded ithasno d1s01p11nary case on point, Yet The Flomda
Bar is seekmg discipline against a criminal defense Iawyer Who was pursumg ms
constltutlonal obligation to provide effective a551stance of counsel and domg s m
a manner con51stent w1th prevailing and accepted practlces and legal authorlty
Havmg a s1gmﬁcant understanding of the law and practzce of representmg _
defendants Who may have been wrongly identified, Respondent acted reasonably
and cons1stent with the Kuntsman and Me Williams precedent

Despite having no precedent that would inform Mr. Schwartz of the
impropriety of his defense-created line-ups, The Florida Bar seeks to hold hnn
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responsible for his good faith efforts to effectively represent his client. Having

presented no evidence of any purpose to deceive, the Bar’s allegations are not well-

founded.

~ The Florida Bar argued at the hearing that Mr. Schwartz’s conduct was
“deliberate and knowing,” and therefore intenﬁonally _dishonest, citing The Florida
Barv. Fredeﬁcks*, 732 So. 2d 1249 (Fla. .1999). That argument, however, mis'applies'
Fredericks, a case involving a lawyer’s affirmative misrepresentation of the status
-of a non-existent lawsuit. For a period of seven years, Fredericks misrepresented the
status of his client’s matter. Jd. at 1252. Because of this, the Supreme Court
gonc_:luded,_ Fredericks “knowingly and deliberately ~made the} alleged
xr;isrepresentétibns. Further, notﬁiﬁg in the record indicates that the
~.--misrepresentations were-made negligently.” Id.. - L
Applying Fredericks to this case, this Court is unable to find that Mr
S_chwaﬁz_made any misrepresentations at all, whether knovs{ingly, delibera‘te_ly,i or
negligently. To the contrary, Mr. Schwartz’s repr.es.ent_ations were accurate, andhls
C(l)n_du‘ctﬁdid not fail to sufficiently inform the witness and.the prosecutor of his

presentation of the defense-created line-ups to determine whether the witness could

o identify the alternate suspect.
- The Bar also proffered the case of The Florida Bar v. Forrester, 818 So. 2d
477 (Ela: 2002), as supportive of a case for discipline. Forrester, however, involved
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 clear evidence of a lawyer concealing a document during a deposition and then

making an intentional misrepresentation regarding the document’s whereabouts.

_ These facts are the exact opposite of Mr. Schwartz’s conduct, since he never

-~ demeanor and other relevant considerations:-Fhe Florida-Bar v..Hayden, 583 S0.2d.

concealed any document, and made no misrepresentation concerning the creation or

use of the Iine—ups. Although thefcomplainant asserted that Mr. Schwartz attempted.
to hide the defense;created line-ups from her, the record and the credible witness
testimony proves that not to be the case. This Referee, having qbéerved the witness
demeanors, presentations, and motivations, “is in a uniquelposition to assess the

predibility of witnesses ...” The Florida Bar v. Thomas, 582 So.2d 1177, 1 178 (Fla.

- 1991). Because the complainant’s testimony is in conflict with thelentir‘ety,o_f the

evidence, this Court is charged with the responsibility to assess credibility based on

1__0.16, I_TOI’:/‘(Fla. 1991). |

- Nor can this Court rely on The Florida Bar v. Head, 84 S0.3d 292 (Ila. 2012),
a_lgg_ qited by The Florida Bar at the hearing. That discipl_inar}: case, i;;volvi_n_g a
Yiqlation of Rule 4-8.4(c), arose from a lawyer’s presentation of an. afﬂdayi_t

containing a false representation and authored a letter that falsely claimed a lawsuit

had been filed, wher in fact no lawsuit had et commenced. 7, at 295. The refores

- found the “[r]espondent’s testimony on this issue not credible and noted that

: ---[r]esp_c')ndent’s testimony-directly conflicts with the plain language of an email he
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sent to Allen that evening.” 74, at 295. Accordingly, when reviewing the referee’s
finding favoring discipline, the Supreme Court found that the “referee’s findings of

fact are supported by competent, substannal eVIdence in the record s fn’. at 298,

Mr Schwartz here made no mlsrepr esentatron nor d1d he clann that a case

existed when it did not. He did not inform the witness that she had seen the defense-
created line-ups before, or even suggest that she previously circled the picture
appearing on the line- -ups. In short, Mr., Schwartz studiously avoided creating any
false 1mpression, even as he stated the truth about the defense- created line-ups.
The F loz ida Bar v, Miller, 863 So. 2d 231 (Fla. 2003), prov1des a clear
example of crrcumstances Jusnfymg a referee’s ﬁndmg of a. laWyer S
mrsrepresentatlon That dlsc1phnary case arose out of conduct in an employment
S _drccrtnnnatton c_as_e,_ln. _wlnch_theulawyer “faﬂed to-disclose a: cruCIal prece of
‘ ev1dence that he knew was the main focus of the legal proceedmg and lntentlonally
mterfered with the legal process, The referee further stated that Miller had engaged
in a pattern of deceit throughout the case and that he drd not concede that he recezved
the Ietter untll he was exposed at-the hearmg before the magrstrate Judge ” Ia’ at 234,
Ullike Miller, Mr, Schwartz here dISclosed the preparatlon of the defense-
__created 11ne~up He demonstrated no’ deceit’ throughout the proceedingS' but was -
open and transparent about his effort to test the validity and rehabﬂlty of the Vrctnn s

1dent1ﬁcatlon of her perpetrator. Mr. Schwartz. did not ownup. to the truth only when
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he was caught, but affirmatively was truthful during the entire process of taking the

victim’s deposition.

In arguing for a finding of m1se0nduct at the evrdentlary hearing, The Florida

' Bar referred to The F[orzda Bar v. Nunes 734 Se Zd 393 (Fla 1999) a case o

involving a lawyer who made “inappropriate, frtvolous disparaging, and/or
disrespectful remarks concerning opposing counsel,” and that he “made statements
prejudicial to the administration of i JUStICG and/or that [he] knew to be false or with
reckless disrégard as to their truth or falsity concerning the mtegrlty or the
quahﬁcatlons of the trial judges handling the [civil] Iitigation ” Id at 394-395. That
lawyer s conduct made a mockery of the proceedings, and falsely 1mpugned the
mtegnty of the Judlclal system Mr. Schwartz by comparlson embraeed the Vahdlty

of :.,the._.legalr system...in..openly. .and - transparently--seeking _ to- ;_sg_,ppressi an
pncenstitutionally suggestive line-up, and challenging the acetiracy of tt_ie_ Vict__im’s

: r'dentitication in an open deposition attended by an exper.ieneedpreseeat:cr)}r‘ and
seyerall. disinterested professional participants.

The ev1dence here is sufficiently inconclusive to support the Bar’s accusations

relevant facts with any degree of certamty. Cotipled with 'Re'spo'n‘dent’s credible

- testimony, the unique facts of the case. against his client,” and the convincing
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evidence provided by Respondent’s teediBIe witnesses, this Court finds and

concludes that Respondent’s open and transparent use of the defense-created line-

deceﬂ: misrepresentanon or f:raud and was not centrary to honesty or Justice W1th1n '

the meaning of Rules 3 -4.3 and 4-8. 4(0)
V.  AFFIRMATIVE DEFENSES
In further defense to each of the alleged rule violations, Mr. Schwartz asserted
the affirmative defenses of compliance with his client’s constitutional rights to
effective assistance of counsel, to effective cross-examination, and to due process. in
not belng the subject of m131dent1ﬁcat10n In view of the totahty of the ev1dence and
the Bar s concessmn that 10 case pI'OhlbltS the defense ac’nons taken dunng the course ,
..z0fa good faith effort to challenge the likelihood-of ':hls'cl1en1::’.‘s:'rnisi‘denﬁi.'fi;eetion,? the
Court finds by clear and conﬁincing evidence that Jonathan Schwartz acfed within the
bonndsof the United States and Florida Constitutions, and comported himself with the
| . letter and spirit of the Rules Reguleﬁng The Florida Bar. 7

VL. RECOMMENDATION

Havmg rev1ewed The Florida Bar's Complamt Mr Schwartz's Afﬁrmative
A Defenses havmg heard all of the 1 testlmony of the W1tnesses, havmg cons;dered_eﬂ
e_f the exhibits mtroahced into evidence, and having heard extensive arguments of
eeunse}; the undersigned -Referee hereby finds that The Florida Bar has rno;fproven?.
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by clear and convincing evidence, that Mr. Schwartz violated any Rules Regulating

The Flérida Bar,

- VII. ASSESSMENT OF COSTS o

The Referee reserves ruling on the issues of ntitlement to and amounf of costs

to the prevailing party in accordance with Rule 3-7.6(q).

DONE and ORDERED in Miami-Dade County, Florida on May 21,

2018. |
/s/ Celeste H. Mui (o722 Harde W M

Celeste Hardee Muir, Referee

Copies furnished to counsel of record:

Thotnas A. Kroeger, Bar Counsel tkroeger@floridabar.org
Benedict P. Kuehne ben.kuehne@kuehnelaw.com

Adria E. Quintela, Staff Counsel aquintel@floridabar.org
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